Ordinance No. 00585

CITY COUNCIL MEETING MINUTES JUNE 2, 2014

ORDINANCE NO. 585

AN ORDINANCE of the City Council of the City of Lakewood, Washington, amending Sections 01.36.021, 01.36.110,
01.36.280, 01.36.290, 03.38.120, 05.2.190, 05.16.080, 05.20.110, 05.35.150, 05.35.160, 05.37.140, 05.37.150,
06.4.091, 14.134.430, 17.22.090, 18A.2.740, 18A.2.870, 18A.40.445; creating Sections 01.36.092, 01.36.115,
01.36.123,01.36.265 and 01.36.271; and repealing Sections 01.36.091, 05.35.220, 05.37.210, 05.37.220, 14.134.230,
14.134.450, 17.14.050, 18A.10.345, 18A.10.440, 18A.10.560, 18A.2.755 of the Lakewood Municipal Code relative to
the Hearing Examiner Processes.

WHEREAS, as allowed by state law, the City of Lakewood maintains a Hearing Examiner system to adjudicate quasi-judicial
administrative matters which might otherwise come before the City Council; and

WHEREAS, a number of chapters of the Lakewood Municipal Code refer matters to the Hearing Examiner for adjudication,
however, each of these chapters contain different procedural requirements for initiating proceedings before the Hearing
Examiner, conduct of the proceedings before the Hearing Examiner and procedures for when the Hearing Examiner’s decision
becomes final; and

WHEREAS, a centralized chapter of the Lakewood Municipal Code is desirable to ensure consistent protocols for those
matters pending before the Hearing Examiner.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF LAKEWOOD, WASHINGTON DO ORDAIN as follows:
Section 1: Section 01.36.021 LMC entitled “Areas of Jurisdiction,” is amended to read as follows:
The Examiner shall receive and examine relevant information, conduct public hearings, maintain a record thereof, and enter

findings of fact, conclusions of law, and recommendations to the City Council or other order, as appropriatesinthe-formation-of

Section 3: Section 01.36.092 LMC entitled “Hearing Examiner's Recommendation,” is created to read as follows:

A. For actions requiring the hearing examiner’'s recommendation, the examiner’'s recommendation shall be forwarded to the
city council within 10 calendar days of the examiner’s decision. The recommendation shall be placed on the next agenda of
the city council. The city council upon its review of the record may:

1. Affirm the recommendation;

2. Remand the recommendation to the hearing examiner;
3. Schedule a closed record public hearing before the city council.

B. Any aggrieved person may request the city council to conduct its own closed record hearing. Upon its own closed record
hearing the city council may affirm, reject, modify the hearing examiner’'s recommendation or take whatever action it deems

appropriate pursuant to law.

Section 4: Section 01.36.110 LMC entitled “Decision of the Examiner which are Final,” is amended to read as follows:




Section 5: A new Section 01.36.115 LMC entitled “Initiating Appeals,” is created to read as follows:

A. Review Initiated by Notice. A party seeking review of a decision reviewable by the Hearing Examiner must file a notice of
appeal.

B. Time for filing Notice of Appeal. A notice of appeal must be filed with the City Clerk within 10 days after the entry of the
decision that the party filing the notice wants reviewed.

C. Filing Fee. The first party to file a notice of appeal must, at the time the notice is filed. pay the filing fee, as set forth in the
City of Lakewood fee schedule adopted pursuant to LMC 03.20.010, to the City Clerk. If the appellant asserts that the matter is
one for which a fee is not required pursuant to the provisions of this Code or other applicable law, the City Clerk shall receipt
the notice of appeal without fee. The issue of whether a filing fee is required shall be prompted decided by the Hearing
Examiner. If the Hearing Examiner determines that a filing fee is required, the appellant shall be required to tender the filing fee

within ten days of the date of such decision. Where a filing fee is required, but not paid, on motion, the appeal shall be
dismissed.

D. Contents of Notice of Appeal. A notice of appeal must (1) be titled a notice of appeal, (2) specify the party or parties seeking
the review, (3) designate the decision or part of decision which the party wants reviewed:; (4) A brief statement setting forth the

legal interest of each of the appellants participating in the appeal; (5) A brief statement in concise language of the specific
order or action protested, together with any material facts claimed to support the contentions of the appellant; (6). A brief
statement in concise language of the relief sought, and the reasons why it is claimed the protested order or action should be

reversed, modified, or otherwise set aside; (7) The signatures of all parties named as appellants, and their official mailing

addresses;

The party filing the notice of appeal should attach to the notice of appeal a copy of the signed decision from which the appeal is
made.

Section 6: A new Section 01.36.123 LMC entitled “Prehearing Conference,” is created to read as follows:

The Hearing Examiner, at his/her discretion, or at the request of a party, may conduct a prehearing conference. The purpose of
the prehearing conference shall be: (1) to determine the feasibility of settlement of the matter; (2) to obtain agreement as to

ssues of fact or Iaw and facts to be presented at hearlng and the 3|mpllflcatlon of Ilmltatlon thereof; (3) to determine th

number of expert and lay witnesses to be called by the parties and their names, when possible; (7) to determine the
approximate time necessary for the presentation of the evidence of the respective parties: (8) to establish a hearing schedule;
and (9) to obtain all other information which may aid in the prompt disposition of the cases.

The Examiner, following the prehearing conference, shall issue a prehearing order, which shall, unless properly amended,
control the further course of proceedings in the matter.

Section 7: A new Section 01.36.265 LMC entitled “Decision on Appeals” is created to read as follows:

1. In considering appeals, the hearing examiner shall do one of the following:

a. Affirm the decision;

b. Reverse the decision;

c. Affirm the decision with modifications: or




d. Remand the decision to the appropriate department director for further consideration. The hearing examiner shall include in
the order the issues to be reviewed on remand.

2. Conditions. The hearing examiner may include conditions as part of a decision granting, or granting with modifications an
appeal to ensure conformance with this Code, the City's comprehensive plan or any other applicable laws or regulations.

3. Written Decision. Within 10 working days after completion of the public hearing, unless the parties and the hearing examiner
have agreed to an extension of time, the hearing examiner should issue a written decision on the appeal which contains the
following:

a. The decision of the hearing examiner granting or denying the appeal in whole or in part;
b. Any conditions included as part of the decision on the appeal:

c. Findings of facts upon which the decision, including any conditions, is based and the conclusions of law derived from those
facts; and

d. A statement of the right of a person with standing to appeal the decision.

If the Examiner is unable to issue a written decision within 10 working days, the Examiner shall inform the applicant, appellant,
and the Community Development Department that additional time will be required and shall provide an estimated date for
issuance of a decision on the appeal.

4. Distribution. The hearing examiner or designee shall mail a copy of the written decision to the applicant, the appellant, the
applicable department director, and any person requesting the written decision or who submitted substantive comments on the
application prior to the decision.

Section 8: A new Section 01.36.271 LMC entitled “Reconsideration,” is created to read as follows:

Any party of record feeling that a decision of the examiner is based upon erroneous procedures, errors of law or of fact, error in
judgment, or has discovered new evidence which could not be reasonably available at the open record public hearing, may
make a written request to the examiner, filed with the City Clerk, together with any fee that may be set forth in the City’s Fee
Schedule pursuant to LMC 03.20.010, for reconsideration by the examiner within eight business days of the date the decision
is rendered. The City Clerk shall forward the request for reconsideration to the examiner within three business days. The
request shall set forth the specific errors or new information relied upon by such appellant, and the examiner, after review of the
request(s) and the record, may:

(1) Affirm in writing the previous decision;
(2) Reopen the record and public hearing process;
3) Take further action as he/she deems proper.

The filing of a request for reconsideration by the hearing examiner shall effectively stay the appeal period until the examiner
takes further action. Such action shall occur within 10 business days of the date of filing a request for reconsideration

Section 9: Section 01.36.280 LMC entitled “Review of Final Decisions,” is amended to read as follows:

A. The decision of all matters decided hereunder shall be final and conclusive unless, within twenty-one days from the date of
the final decision, an applicant or an aggrieved party makes an application to court of competent jurisdiction or competent
administrative agency for review.

B. If a statute provides that an application for judicial review must be filed within a time period other than set forth in this Code,
the application for judicial review, and the finality of the decision, shall be governed by the time period established by the
statute.

Section 10: Section 01.36.290 LMC entitled “Precedence Over Conflicting Provisions,” is retitled to read “Applicability of



Chapter,” and amended to read as follows:

A. To What Proceedings Applicable. Except where inconsistent with those rules, statutes or provisions of the Code, this
Chapter shall govern all matters before the Hearing Examiner. Where such rules, statutes or provisions of the Code relates to
proceedings provide for procedure before the Hearing Examiner, the procedure shall be governed by those rules, statutes or
provisions of the Code.

B. Conflicting Statutes and Rules. Subject to the provisions of paragraph (a) of this section, this chapter supersedes all
procedural Codes and other rules that may be in conflict.

Section 11: Section 03.38.120 LMC entitled “Appeals,” is amended to read as follows:

Any decision of the City Manager or designee made pursuant to this Chapter may be appealed to the City of Lakewood
Hearing Examiner upon payment of the fees and pursuant to the-procedures-setforth-inthe-Gity Codechapter 1.36 LMC.

Section 12: Section 05.2.190 LMC entitled “Appeals From Denial or From Notice and Order,” is amended to read as follows:

A. The City Hearing Examiner is designated to hear appeals by applicants or licensees aggrieved by actions of the City
pertaining to any denial, or revocation of business licenses, pursuant to chapter 1.36 LMC.

B. Any applicant or licensee may, within ten (10) days after recelpt of a notice of denlal of appllcatlon orofa notlce and order,
f|Ie W|th the City CIerk a written notice of appeal

C. As soon as practicable after receiving the written appeal, the City Clerk shall fix a date, time, and place for the hearing of the
appeal by the Hearing Examiner. Written notice of the time and place of the hearing shall be given at least ten (10) days prior to
the date of the hearing by the City Clerk, by mailing a copy addressed to each appellant at his or her address shown on the
notice of appeal.

D. At the hearing, the appellant or appellants shall be entitled to appear in person, and to be represented by counsel and to
offer such evidence as may be pertinent and material to the denial or to the notice and order. The technical rules of evidence
need not apply.

E. Only those matters or issues specifically raised by the appellant or appellants in the written notice of appeal shall be
considered in the hearing of the appeal.

F. Within ten (10) business days following conclusion of the hearing, the Hearing Examiner shall make written findings of fact
and conclusions of law, supported by the record, and a decision which may affirm, modify, or overrule the denial or order of the
City, and may further impose terms and conditions to the issuance or continuation of a business license.

G. Failure of any applicant or licensee to file an appeal in accordance with the provisions of this Chapter shall constitute a
waiver of the right to an administrative hearing and adjudication of the denial or of the notice and order.

Section 13: Section 05.16.080 LMC entitled “Grounds for Suspension or Revocation, Notice and Order and Appeal,” is
amended to read as follows:

A. General Business Licensing Provisions Referenced. The provisions of Sections-5:62-176,-5-02-186-and-5-:62-190-of the-Gity
Codechapter 5.02 LMC shall apply to licensing issues under this Chapter to the extent that thethose provisions ef-Seetions



5—92—1—76—5—62—1—89—aﬁd—5—92—1-99-e4—the—eﬁy-eede—are notin speC|f|c conflict with the provisions hereofand-said-provisions-are

Section 14: Section 05.20.110 LMC entitled “Appeal and Hearing,” is amended to read as follows:

A. Any person aggrieved by the action of the City Manager or designee in refusing to issue or renew any license under this
Chapter or in temporarily or permanently suspending or revoklng any license |ssued under this Chapter shaII have the rlght to
appeal such action to the Clty s Hearmg Examlner y W v W

€B. The decision of the Hearing Examiner on an appeal from a decision of the City Manager or designee shall be based upon
a preponderance of the evidence. The burden of proof shall be on the City Manager or designee.

Section 15: Section 05.35.150 LMC entitled “Authority of Hearing Examiner,” is amended to read as follows:

The city hearlng examlner is deS|gnated to hear appeals by partles aggrieved by actlons of the City Manager or deS|gnee in

Section 16: Section 05.35.160 LMC entitled “Notice of Appeal,” is amended to read as follows:

Any person falling under the prOV|S|ons of this aﬁre+e—chapte may appeal from any notice of suspen3|on denlal or revocatlon
or civil penalty assessment by s-de

deemed—reeewed—a—wnﬁen—appeal—een’tawng 0 the City’s Hearing Examlner in accordance with chapter 1.36 LMC .2




Section 18: Section 05.37.140 LMC entitled “Authority of Hearing Examiner,” is amended to read as follows:

The city hearlng exammer is deS|gnated to hear appeals by partles aggrieved by actlons of the City Manager or deS|gnee in

Section 19: Section 05.37.150 LMC entitled “Notice of Appeal,” is amended to read as follows:

Any person falling under the prowsmns of this a|=he+e—chapte may appeal from any notice of suspensmn denlal or revocatlon
or civil penalty assessment by H S

deemed—reeewed—a—\ﬁﬂﬁeﬂ—amaeal—eeﬁfaﬁmg— 0] the City’s Hearlng Examlner in accordance with chapter 1 .36 LMC

Section 22: Section 06.4.091 LMC entitled “Noise Nuisance — Notice,” is amended to read as follows:

A. If the-a noise nuisance complaint {per-Section-6-64-096-of the-City-Code)arising under this chapter is not corrected within a
reasonable time period, an animal control officer may declare there to be an animal noise nuisance, and the animal control

officer shall cause the animal owner or other person responsible for the animal to be served with a written Notice of Animal
Noise Nuisance. The Notice of Animal Noise Nuisance shall include the following:

1. The description of the animal(s) involved.
2. The name(s) and address(es) of the owner(s) or other person(s) responsible for the animal(s).

3. The facts and circumstances upon which the declaration of animal noise nuisance is based.



4. The availability of a hearing, including the process set forth hereinbelow.

5. Any restrictions on the animal(s).

B. If the owner(s) or other person(s) responsible for the animal(s) wish to object to the declaration of animal noise nuisance, the
owner(s) or other person(s) responsible for the animal(s) shaltcompty-with-the-foHowing:-may appeal to the Hearing Examiner.

EC. During the pendency of any such hearings or appeals, any restrictions included in the Notice of Animal Noise Nuisance,
including confinement, shall remain in effect.

Section 23: Section 14.134.230 LMC entitled “Reconsideration” is repealed.

Section 27: Section 17.22.090 LMC entitled “Appeal Procedure,” is amended to read as follows:

Any aggrieved party with the City’s W
a short plat, aﬁy-perseﬁ-dﬂeeﬂy—aﬁeeted-may appeal such deC|S|on to the Hearlng Examlner in accordance W|th chapter 1.36

Administrative-Deeision:



Section 28: Section 18A.2.740 LMC entitled “Appeals,” is amended to read as follows:

A. Appeals of decisions. This section allows for appeals as provided in the framework in LMC 18A.02.500, Decision Making
Processes. All appeals are heard by the Hearing Examiner.

B. Consolidated appeals.

1. All appeals of project permit application decisions, other than an appeal of a Determination of Significance (DS), shall be
considered together in a consolidated appeal.

2. Appeals of environmental determinations under LMC 14.02. Environmental Rules and Procedures, including administrative
appeals of a threshold determination shall proceed as provided in that chapter.

C. Filing of an Appeal.

1. Any person aggrieved by a Process | or Il administrative action, as described in LMC 18A.02.530, may file an appeal with
the City Clerk within 14 days after the date of the action. Pursuant to WAC 197-11-680, if the appeal is of both a project
decision and a SEPA Determination of Non-Significance (DNS) for which a public comment period is required by state or local
law, and where the DNS is issued at the same time as the project decision, said decisions may be appealed within twenty-one
(21) calendar days after the notice of decision/ threshold determination has been issued.

2. All appeals shall be filed in writing with the city clerk and shall igentify;-with-specificity:

34. Following receipt of an appeal and payment of the appropriate fee, an appeal hearing shall be set by the hearing examiner.
Notice of filing of the appeal and the date, time and location of the scheduled open record appeal hearing shall be mailed to
the applicant, appellant, and any persons that have submitted substantive comments on the proposal. The notice shall include
a copy of the written appeal. In addition, upon a motion by the appellant or the City at least thirty (30) days prior to the hearing
date, the hearing examiner may order that notice of the open record hearing be publicly advertised or announced in any
appropriate manner within the hearing examiner's discretion. The form of this public notice may be different from the form of the
notice provided to the parties of record and need not include a copy of the appeal.

D. Effect. The timely filing of an appeal shall stay the effective date of the decision until such time as the appeal is adjudicated
by the hearing examiner, or is withdrawn.



E. Appeal Hearing. The appeal shall be heard at an open record hearing. Participation in an appeal hearing is limited to the
applicant, the applicant's representative, the appellant, the appellant's representative, appropriate city staff, and any witnesses
called by each.

2F. Standard of Review. The administrative decision under appeal shall be given substantial weight by the hearing examiner.
On any such appeal, the standard of review shall be whether the administrative decision was clearly erroneous based on a
review of all evidence, or the administrative decision was arbitrary or capricious. Failure of a party to request review by the
hearing examiner of an administrative decision shall be a bar to any further judicial review.




Section 29: Section 18A.2.755 LMC entitled “Judicial Appeals”is repealed.

Section 30: A new Section 18A.2.870 LMC entitled “Review of Administrative Decisions,” is created to read as follows:

The Community Development Director’s decision on an administrative decision under this chapter may be appealed to the
Hearing Examiner, pursuant to chapter 1.36 LMC.

Section 31: Section 18A.10.345 LMC entitled “Appeals — Administrative Variances” is repealed.

Section 34: Section 18A.40.455 LMC entitled “Notice and Order - Sexually Oriented Businesses,” is amended to read as
follows:

A. Any SOB that becomes nonconforming upon the effective date of this Ordinance shall be given written notice of such
nonconforming status by notice and order issued by the City Manager or designee pursuant to LMC 18A.40.435 and this
section.

B. Whenever a completed application for a new SOB license or for a permit related to a SOB is denied, conditioned or
modified, written notice shall be given to the applicant by notice and order issued by the City Manager or designee pursuant to
this section.

C. A notice and order, and any amended or supplemental notice and order, shall be served upon the owner of the SOB either
personally, by posting upon the property and personal service upon the manager or person responsible for the business during
business hours, or by certified mail, postage prepaid, return receipt requested and addressed to the business owner at the
address which appears on the most current license or permit application on file with the City.

D. Notice and orders issued pursuant to this Srdiranee-section shall contain the following information:

1. The street address, when available, and a legal description sufficient for identification of the premises upon which the
nonconforming business is located.

2. A statement clearly informing the applicant that an administrative determination has been made in regard to the SOB.
3. A description of or specific statement as to the reason(s) justifying the administrative determination.

4. A statement advising the SOB owner that an appeal may be made from the notice and order or from any action of the City

Manager or de3|gnee to the City?s Hearlng Examiner. Appeals e*f—ﬁefrﬁedaﬁd—efdefs-eeﬁeerﬁrﬁg—Heeﬁsrﬁg—ef—SGBs—shall be

shall constitute a waiver of all nghts to an admlnlstratlve hearlng and appeal of the matter.



E. Timely Hearing of Appeals. i ofrto-th ments v v s s-wWithin forty-five (45)
days of the receipt of a properly perfected appeal the Clty Clerk shall set an appeal hearing before the Hearing Examiner and
send notice of such hearing in writing to the SOB that requested the appeal. The Hearing Examiner hearing must be held
within ninety (90) days after the receipt of an appeal under this chapter, unless the party, entity or person seeking appeal
waives this requirement in writing. Upon closing of the record in such an appeal, the Heanng Examlner shaII have ten (10)

days within which to render a wrltten decision upon the appeal. Betis

E&. General Business Licensing Provisions Referenced. The provisions of chapter 5.02 L MC +ME-5:62-176,5-62-186;and
5:62-196-shall apply to issues of licensing, zoning, development regulation, and notice and orders issued under this chapter to
the extent that the provisions ofH\Whapter 5. 02 LMC are notin speC|f|c confllct with the
provisions set forth in this chapter: 3 v 6

Section 35: Severability. If any section, sentence, clause, or phrase of this ordinance should be held to be invalid or
unconstitutional by a court of competent jurisdiction, such invalidity or unconstitutionality shall not affect the validity of any other
section, sentence, clause, or phrase of this ordinance.

Section 36: Effective Date. This ordinance shall take place thirty (30) days after its publication or publication of a summary of its
intent and contents.

ADOPTED by the City Council this 2nd day of June, 2014.

CITY OF LAKEWOOD

Don Anderson, Mayor

Attest:

Alice M. Bush, MMC, City Clerk

Approved as to Form:

Heidi A. Wachter City Attorney
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